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Balance, Uniformity and Fairness: Effective Strategies for Law Enforcement
for Investigating and Prosecuting the Diversion of Prescription Pain
Medications While Protecting Appropriate Medical Practice - A Policy Brief

Preamble
Diversion of prescription pain medicine from legitimate healthcare channels is a serious, and a
growing, healthcare problem in this country. When that diversion and abuse affects teen-agers, it
is particularly troubling. Under-treatment of pain is likewise a serious national healthcare problem.
This under-treatment includes patients with chronic conditions as well as those who are critically ill
or near death.
The Balanced Pain Policy Initiative Law Enforcement Roundtable (the “Law Enforcement Roundtable”) was formed by people from both law enforcement and health care communities, focused
on finding common ground – to ensure that patients who need pain medications have access, and
to prevent these drugs from becoming a source of harm and abuse. The roles of both law enforcement and the medical community are critical to reach the vital balance between prevention of drug
diversion and good patient care.
Most in the public understand the scourge of drug abuse in modern day society. They also understand that law enforcement is filled with dedicated public servants standing on society’s battlements, protecting the public from a variety of associated dangers. Fewer are aware of the massive
healthcare problem of under-treatment of pain. For example, a study in the Journal of the American
Medical Association concluded that 40% of the 2.2 million nursing home residents in this country
live with “moderate” to “excruciating” pain daily,¹ which is not treated for as long as six months after
being reported. Many studies corroborate such under-treatment across society, for young and old
alike, and the negative impact on society of under-treatment of pain on quality of life, work productivity, general health status and health care costs.
The under-treatment of pain is due in part to a kind of undesirable “chilling effect.” The concept of a
chilling effect, generally, is a useful law enforcement tool. When publicity surrounding a righteous
prosecution “chills” related criminal conduct, that chilling effect is intended, appropriate, and a public good. A chilling effect on the appropriate use of pain medicine, however, is not a public good.
Recent research by members of the Law Enforcement Roundtable confirms that prosecutions of
doctors for diversion of prescription drugs are rare.² But, on occasion, overly-sensationalized stories
of investigation of doctors have hit the nightly news. When that happens, the resulting chilling
effect reaches far beyond a “good” chilling effect on bad actors, and directly affects appropriate
medical practice. The consequence is extreme, and not what law enforcement would ever seek –
our parents and other loved ones who are in pain simply cannot get the medicines they need.
The Law Enforcement Roundtable came together to address the societal challenge of reaching an
appropriate balance in our approaches to diversion and pain management. In meetings marked by
the frank, respectful, thoughtful exchange of views, people on all sides searched for ideas – looking
for strategies to focus law enforcement directly on the many sources of illegal drug diversion, while
at the same time avoiding any effect on appropriate medical practice and patient care. At the end
of the last meeting, the participants reached consensus on a number of issues, including ideas for
several effective strategies that law enforcement can consider when confronted with the potential
prosecution of a doctor suspected of or known to be illegally prescribing these medications.
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federal agents swooping in on allegedly innocent doctors; and medicines which can help patients
greatly, but which are also being abused at increasingly higher levels, in part because there are
greater quantities dispensed for patient care and subject to theft from pharmacies and medicine
cabinets.
Controlled substance medications also pose unique issues for law enforcement. No other targets
of law enforcement, when properly used, have such a huge upside benefit for the public. Unlike
problems such as guns on the street, child abusers, crack cocaine – all problems with no social
value – opioids and controlled substances can, dramatically and appropriately, improve the lives of
millions of Americans in chronic pain, allowing them to participate more fully in life. Opioid medicines are basically a societal good, with a potential for diversion and harm to the public health.
A sensible balanced pain policy should not and cannot counsel law enforcement to in any way
stand down from efforts to stop the criminal diversion and trafficking of prescription drugs. But
such a policy should counsel discretion. That discretion can come in the form of the Template in
Strategy 1, which steers law enforcement towards state medical boards in cases that are clearly not
criminal in nature.
And that discretion is of particular importance in dealing with the media. Simply put – the stakes
from unbalanced media coverage of a doctor being targeted for improper prescribing of pain medicine are too high. Some patients in pain are likely to experience lost or diminished access to needed
medicine every time a sensational story about doctor prescribing is aired.
The Department of Justice Media Relations rules state: “In cases in which a search warrant or
arrest warrant is to be executed, no advance information will be provided to the news media about
actions to be taken by law enforcement personnel, nor shall media representatives be solicited or
invited to be present.” ⁷ These DOJ rules also counsel prudence and discretion in many other areas
for media relations. Such rules, important in all law enforcement activity, are vital in any investigation of a doctor. These rules should set a baseline for media relations in cases involving prescription
of controlled medicines.
The goal of law enforcement is to protect the public. In the area of pain medicine, perhaps unique
in all of the issues facing law enforcement, the path to protecting the public can grow complicated.
The federal Controlled Substances Act acknowledges the need for balance – the Act recognizes
that opioids have a potential for abuse, but also that they are necessary for maintaining the public
health. Without question, discretion with the media concerning the investigation of prescribingrelated cases is critical, because the consequences of the undesirable chilling effect on pain medicine and the public are simply too high. Moreover, in cases in which law enforcement eventually
does communicate with media, those officials can potentially minimize the undesirable chilling
effect by making clear the criminal nature of the conduct involved, conduct well outside the boundaries of appropriate medical practice.

Strategy 3. Access to experts.

Appropriate treatment of patients suffering from chronic pain as
well as critically ill patients is complex. Law enforcement, particularly at the local and state level,
often does not have a well-qualified pain medicine expert to consult. Leading pain societies plan
to develop a roster of national experts who agree to be available to law enforcement for informal,
“curbside consultation.”
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A prosecutor for a state medical enforcement agency for nearly 20 years, who worked as a police
officer and district attorney before that, told the Law Enforcement Roundtable in Washington about
a complaint he investigated involving a pharmacist, a doctor, and a patient who was receiving
16,000 milligrams of morphine a day.8 His initial reaction to that high dosage, even as a seasoned,
talented investigator, was one of alarm. Yet when his office conducted a thorough study of the
doctor’s medical records and other information, guided by knowledge of modern medical practices
in treating severe pain, they found the medical chart impeccable, the treatment decisions sound,
and the seemingly-high dosage exactly right for this patient. (Morphine has no dosage ceiling,
which is why it is so valuable in treating severe and escalating pain and why some patients develop
tolerance, which requires medicine in high doses in order to reduce pain so that they can continue
to function.)
Treating pain is complicated, and law enforcement personnel often need expert help to evaluate
cases. Law enforcement attendees at the Washington Roundtable meeting believed that having
access to national experts for “curbside consultation” to evaluate cases could prove a very useful
tool. Accordingly, leaders of the main pain advocacy organizations in the country, like the American
Academy of Pain Medicine, the American Pain Society, the American Pain Foundation, have agreed
to help establish a roster/registry of knowledgeable board certified physicians who would be available to law enforcement for such consultations. The Law Enforcement Roundtable will distribute
this list widely.

Strategy 4. Technological aids.

Electronic prescription monitoring programs (PMPs) can be
useful as a quality improvement tool, and can provide important information for doctors in identifying drug-seeking behavior. PMPs are preferable to now-outdated triplicate prescription forms.
PMPs are not a law enforcement tool, however, and should only be available to enforcement as
part of the investigation of an active case and only with appropriate procedural safeguards.
Like much of medicine, the field of pain management is relatively new, the product of rapid advances in medical science. Pain management emerged as a separate science in the mid-1980s as doctors
were working to do a better job treating cancer pain. Increased use of pain medicines led to state
legislative efforts to regulate the use of those medicines. Most visible were “triplicate” laws in some
states. These laws required doctors to use large, cumbersome state-issued pads, with multi-copy
forms in triplicate, for prescribing controlled substances. The laws created a feeling for doctors that
they were “being watched.” Dr. Richard Payne, a nationally-respected expert in pain medicine, has
called such laws “the number one barrier to better pain management.” ⁹
Today, triplicate laws have evolved into less intrusive, and more effective, electronic prescription
monitoring, or PMPs (prescription monitoring programs). To date, thirty-eight states have adopted
laws establishing PMPs, and eleven additional states are in the process of proposing, preparing, or
considering legislation.10 Under most programs, pharmacies or doctors send records or their opioid
prescriptions to a state-based, centralized regulatory agency, which monitors whether individuals
are receiving opioid prescriptions from multiple doctors. Such electronic programs are less expensive than the ineffective triplicate programs. More importantly, they are less intrusive on medical
practice. In addition, some PMPs allow the prescriber to check on whether a particular patient is
receiving prescriptions from other physicians, a phenomenon called “doctor shopping,” which leads
to diversion.
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PMPs are not a law enforcement tool, however, and should only be available to enforcement as part
of the investigation of an active case and only with appropriate procedural safeguards. There are a
number of other sources of information that can be used by law enforcement to identify sources of
diversion, such as Medicaid drug utilization data, third party payer data bases, data on retail distribution of controlled substances, and pharmacy theft reports.
The goal of PMPs, ultimately, is a balanced pain policy. To that end, regulatory agencies should work
to educate providers about the nature, goals, and access to PMPs. They should also conduct research
to determine the effect PMPs have on both access to medicine for legitimate medical purposes as
well as their effect on diversion and abuse.

Strategy 5. Interagency collaboration.

Where legally possible and ethically appropriate, law
enforcement, state, local and federal investigators, medical boards, and third-party payers, should
share information regarding investigation of a suspect physician. Physician behavior that arguably
falls into a “gray area” between criminal and regulatory, should be deferred to state medical boards
for evaluation and corrective action.
Investigations involving the possible diversion of controlled substances can cross many organizational lines. Most state medical boards are required to investigate all complaints; state law enforcement authorities can refer cases to federal authorities and vice versa; medical boards can send cases
to law enforcement and law enforcement can refer to the boards. Often investigations of a single
physician have been conducted in parallel by separate agencies.
In such a line-crossing world, principles to guide interagency collaboration are hard to define. Nonetheless, two general principles can aid agencies in the effort to reach a balanced pain policy. First, all
parties involved should work aggressively to communicate with one another. Such communication
should include sharing information and analysis to the fullest extent possible within the investigatory rules of the agency and the ethical rules of prosecutors. The goal of all sides should be the
protection of the public. (The Uniform Controlled Substances Act contains a section titled “Diversion
Prevention and Control,” part of which aims at interagency cooperation.) 11
Second, applying the Procedural Template from Strategy 1, law enforcement should whenever
possible work closely with state medical boards and, absent clear cut criminal conduct, refer “grayarea” cases to the appropriate medical board. To enhance the confidence of law enforcement in
making such referrals, state medical boards should not only rigorously enforce their rules, but should
significantly expand their education as outlined below. Moreover, whenever possible state medical
boards should communicate directly to law enforcement the outcome of all matters referred to the
board.
To the extent enforcement and regulatory agencies have confidence in and communicate well with
one another, a balanced pain policy will be more readily achieved.

Strategy 6. Education.

Education on all sides is critical. State medical boards that have not yet
done so should study, adopt and promote the Model Policy for the Use of Controlled Substances for
the Treatment of Pain developed by the Federation of State Medical Boards. State medical societies
and medical-specialty societies should do likewise. Law enforcement should seek to learn the basics
of good pain management for chronic pain sufferers and critically ill patients. And all interested in
a balanced pain policy should work to educate the consumer that opioids and other pain medicine
are a part of quality medical practice. Finally, it is critical to educate consumers to make certain that
their medicines are secured against diversion that may occur in the home.
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Education on many fronts is critical to the success of a balanced pain policy – for law enforcement,
medical boards, doctors, consumers and legislators.
Law enforcement. The Strategies set out above, particularly Strategies 1-3, form the foundation
for education in the law community. If law enforcement 1) learns and applies the Procedural
Template; 2) is guided by careful publicity rules of the DOJ and ABA; and 3) and knows about and
uses available expert consultants to screen appropriate cases, the goal of a balanced pain policy
will be advanced immeasurably. Moreover, though law enforcement personnel will not become
trained experts in pain medicine, in order to develop an effective prosecution there should be
a general understanding of clinical principles of good pain management and the complexity of
caring for chronic pain patients. This includes understanding terms in the Glossary, like “tolerance,”
“chronic pain,” and the distinction between “physical dependence” and “addiction,” and reviewing the FSMB Model Policy for the Use of Controlled Substances for the Treatment of Pain12 to understand the components of appropriate medical practice in the treatment of pain patients.
State Medical Boards. The FSMB Model Policy forms the foundation for education of state medical boards. State boards in all states should learn, study, adopt and promote this Model Policy.
The Policy begins with this guiding Preamble: “The (board) recognizes that principles of quality
medical practice dictate that the people of the State have access to appropriate and effective pain
relief.” The Policy then outlines procedures for doctors to follow in assessing patients with pain,
patients the doctor may potentially treat with controlled substances. These procedures include
careful evaluation of the patient; a written treatment plan; informed consent and a potential
written agreement with high risk patients; periodic review; consultation with experts; careful and
detailed record-keeping; and compliance with controlled substances laws. In addition to educating themselves, state boards should actively promote the Policy to physicians in their states, and
should work together with state medical societies, medical schools, and other groups to promote
education about a balanced pain policy. Lastly, state boards should seek to include board-certified
pain specialists in their membership.
All of these steps will help provide law enforcement sufficient confidence in the capacity and
professionalism of the state medical boards to handle complex opioid-prescription cases referred
to them by law enforcement.
Physicians. The FSMB Model Policy provides an excellent starting point for physicians to appropriately treat pain with opioid analgesics in the course of legitimate medical practice. Physicians
would also benefit from learning the limited risks outlined in the Pain Medicine article. In particular, that article counsels that even a 0.1% risk can be reduced dramatically through appropriate
record keeping. The short primer on record keeping and other aspects of pain medicine in Scott
Fishman’s book, Responsible Opioid Prescribing: A Physician’s Guide, is another excellent resource for
doctors.13
Moreover, physicians should not only seek to educate themselves, but should educate their
patients and others in the community to convey the importance of a balanced pain policy.
Consumers. All involved in this effort need to help educate consumers that appropriate treatment of chronic and acute pain with opioid analgesics is an important part of good medical care.
Consumers also need education on their duty to safeguard their prescription medicines against
diversion.
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Legislators/policy makers. Those involved in the balanced pain policy effort should likewise seek to
educate state law makers about basic pain medicine, and the importance of balanced pain policy.
State laws not informed by sensible policy can erect barriers to good care of patients. Balanced pain
policy advocates should work to steer legislators to useful resources – model laws like the “Uniform
Controlled Substances Act” drafted by the National Conference of Commissioners on Uniform State
Laws, or resources developed expressly for state legislatures like “Achieving Balance in Federal and
State Pain Policy: A Guide to Evaluation 2008,”¹⁴ produced by the University of Wisconsin Pain &
Policy Studies Group, and others.

Effective Strategies
Conclusion
This Policy Brief is not intended to be inconsistent with the laws regulating controlled substances, nor is it intended to be prescriptive. Instead, the Effective Strategies are intended to assist law
enforcement in successfully prosecuting rogue doctors while minimizing the undesirable chilling
effect on responsible medical practice. All involved seek the same goal – patients receiving needed
pain medications that do not become a source of harm and abuse in the community. This goal is the
essence of a balanced pain policy.
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Glossary of Medical Terms*
Addiction – a sociologic term which refers to compulsive drug use, psychological dependence,
and continued use despite harm. “Physical dependence” and “tolerance” (defined below)
are normal physiological consequences of extended opioid therapy for pain and are not
the same as addiction.
Tolerance – a physiologic state resulting from regular use of a drug in which an increased dosage is needed to produce a specific effect, or a reduced effect is observed with a constant
dose over time. Tolerance may or may not be evident during opioid treatment and does
not equate with addiction.
Physical dependence – also describes the physical adaptation of the body to the presence of
an opioid. Physical dependence is characterized by signs of withdrawal when use of an
opioid is stopped abruptly, or when an opioid antagonist is administered to an individual
who has been on chronic opioid therapy. Physical dependence, by itself, does not equate
with addiction.
Pain – an unpleasant sensory and emotional experience associated with actual or potential
tissue damage or described in terms of such damage.
Acute pain – the normal, predicted physiological response to a noxious chemical, thermal or
mechanical stimulus and typically is associated with invasive procedures, trauma and
disease. Acute pain is generally time-limited.
Chronic pain – a state in which pain persists beyond the usual course of an acute disease or
healing of an injury, or that my or may not be associated with an acute or chronic pathologic process that causes continuous or intermittent pain over months or years.
Opiate – refers to drugs whose origin is the opium poppy, including codeine and morphine.
Opioid – a scientific term denoting both natural (codeine, morphine) and synthetic (methadone, fentanyl) drugs, and whose pharmacological effects are mediated by specific
receptors in the nervous system. Opioid also applies to agonists and antagonist with
morphine-like activity.

* These definitions were adapted from definitions in the Federation of State Medical Boards Model Policy
and on the website of the University of Wisconsin Pain & Policy Studies Group (references in endnotes).
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